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OF-THE- 


Eldeſt Sons of the Peers of Scotland, 


Sc. &c. Sc. 


CONSTDERE RD. 


HE Houſe of Commons having lately declared a Seat vacant, in 
conſequence of a Rule, ſuppoſed to have obtained in Scotland, 


before the Union, that the eldeſt Son of a Peer is incapable of repreſent- 


ing the Commons in Parliament, thoſe immediately intereſted were led 
to conſider, Whether there really was ſuch a Rule of Law, and upon 
what Foundation a Notion ſo ſingular could reſt? A noble Lord * 
favoured the Public with his Thoughts on the Subject, dictated by a 
Regard to his Order, and a Spirit of free Inquiry, which does him 
honour. Since that Publication, much Light has been afforded by the 


| Reſearches and Obſervations of another noble Lord +; and their 


Labours make it an eaſy Taſk to ſtate the Merits of the Queſtion clearly | 
and conciſely, for the Information of thoſe who have not Leiſure or 


| Inclination to peruſe the Argument and Authorities at large. 


* Lord Saltoun, + Lord Daer. | 
A 2 h | It 


1560. 
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It may be remarked in the Outſet, that thoſe who are moſt concerned 
in the Queſtion profeſs to aim, not at the Acquiſition, but at the 
Recovery, of a Privilege: not to alter a Part of the Conſtitution, but to 
reſtore it. There is a wide Difference between recurring to theoretical 
Principles, and aſſerting a conſtitutional Right once acknowledged, and 
aboliſhed by no Law, the Exerciſe of which is alleged to be ſuſpended 
only, either from thoſe entitled not claiming it, or from the erroneous 


Deciſions of Judges. The Right of electing to Parliament cannot be 


loſt by diſuſe. There are many Inſtances in England of Places, which 
had negleQted to ſend Repretentatives for Centuries, being reſtored to the 
Franchiſe, whenever it was claimed. Much leſs can the Capability of 
being elected be loſt, for that is the Birth-right of every Subject not 
excluded by poſitive Law, The Hiſtory of Scotland 'ſhows that the 
whole Body of Landholders, other than the Nobility, had neglected to 
attend Parliament, for ſo long a Time, that their Right came to be 
doubted ; but it was recognized as ſoon as the ancient Practice was 
aſcertained. In later Times, there is an Inſtance of a County in that 
Kingdom being reſtored to the Right of ſending Repreſentatives after 
long diſuſe. 

A Deciſion of the proper Judicature, That a Perſon is incapable of 
being elected, though it binds the particular Caſe, and the Parties, irre- 


vocably, cannot alter the Law, even when it profeſſes to lay down a 
general Rule. If the Exiſtence of the Right is proved in a ſubſequent 
Caſe, no liberal Man will oppoſe the Reſumption of it; and if the 
Error of former Determinations is demonſtrated, Judges are bound to 
reverſe the Principle. 


Upon theſe Grounds, the cum of the Eldeſt Sons of the Peers of 


Scotland ſhall here be conſidered. It is not meant to introduce Argu- 


ments from Expediency ; to aſk, Whether it is reafonable to exclude 
for a Time, from the Legiſlative Body, Men, who, by their Birth, 
muſt one Day make a Part of it? to exclude them at a Time of Life 


when they can be moſt uſeful, becauſe they may be included at an after 


S.:-. unc ertain 


9 


uncertain Period? or, Whether a Diſtinction ought to be made be- 
tween the Sons of Engliſh and of Scots Peers, whilſt Mr. Hatſell's 
Poſition is indiſputable, that, © It is of great Importance that young 
& Noblemen ſhould paſs through the Houſe of Commons to the Houſe 
© of Lords, as a School in which they hear the firſt Principles of the 
* Conſtitution ably and freely debated, and where they acquire Ideas 
“ of Freedom and Independence, and contract Habits of Buſineſs ?” 
That the eldeſt Son of a Peer of Scotland is incapable of being elected 
to repreſent a County or a Borough in that Part of Great Britain, is a 
Propoſition for which no written Authority can be produced, except 
two Reſolutions of the Parliament of Scotland; one in 1685, and ano- 
ther in 1689, and a Reſolution of the Britiſh Houſe of Commons in 
1708. There is not a Word in the Statute Book to give Countenance 


to it. There is not a Syllable to that Purpoſe in any Writer upon the 
Law of Scotland before the Union. 


Though there is reaſon to think, the firſt of thoſe Reſolutions in the 


Scots Parliament paſſed without Obſervation or Conſideration, and the 


ſecond with very little; though both appear to have originated in 
Party ; and though the Reſolution of the Britiſh Houſe of Commons 


ſeems to have had no Foundation but the Scots ones ; it may readily 


be admitted, that the Reſolutions are entitled to Reſpe&, eſpecially 
after the laſt has been ſo long ſeemingly acquieſced in; that they are 
prima facie Evidence of the Law; and that it lies upon thoſe who 
impugn them, and the Evidence they afford, to ſhow in the moſt ſatiſ- 
factory Manner that they were erroneous. - If that can be done, it will 
not be ſaid that Error ſhould be perſiſted in. It will not be contended 
by any Perſon acquainted with legal Principles, that thoſe Reſolutions 


have the Force of general Laws, and much leſs that general Law could 
in that Shape be abrogated. 


This is what the eldeſt Sons of the Peers of Scotland muſt under- 
take to do. And as the Reſolutions, though not ſupported by written 
Law, may be ſuppoſed to have been founded in unwritten Law or 

| Cuſtom, 


Precedents, 
Vol. ii. p. 
13. 


Conſtitu- 
tion of the 
Scots Par- 
liament 
prior to 


1587. 
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Cuſtom, unleſs the contrary is proved, it is neceſſary to ſhow what 
the Law and Cuſtom of Scotland, in ancient Times, was in this reſpect. 


It is therefore propoſed here; iſt, To ſhew, that by the Conſti- 
tution of the Parliament of Scotland, prior to the Year 1587, when 
the Repreſentation of the Counties was eſtabliſhed, the eldeſt Sons of 
Peers, when poſſeſſed of Qualifications, muſt of neceſſity have been, 
and in fact were, conſtituent Members. 2dly, To conſider, whether 
the Act paſſed in 1587, which diſpenſed with the Attendance of the 
Landholders under the Degree of Peers, and required that they ſhould 


appear thereafter, by their Repreſentatives, or any ſubſequent Statute, 


excluded the eldeſt Sons of Peers from chooling, or being themſelves 
choſen, parliamentary Repreſentatives of the Landholders. 3dly, To 
give an Account of the Reſolutions and other Tranſactions in Parlia- 
ment ſince the Year 1587, which are ſuppoſed to affe& the Right of 
the Peers eldeſt Sons; and make ſome Obſervations upon them. And, 
laſtly, To conſider the Arguments uſed by Writers and others, who 
contend for the Excluſion, or ſuppoſe it a Point ſettled, 

I. The Parliament of Scotland differed in its Conſtitution and Form 
of Proceedings from the Parliament of England in ſeveral Particulars, 


From the earlieſt Period, down to the Time of the Union, the Lords 


and Commons formed but one Houſe, and voted promiſcuouſly. The 
Parliament conſiſted, however, of three diſtin&t Bodies or Efates, 
which were a Check on one another, in ſome Points, unneceſlary to 
be here mentioned. The firſt Hate was that of the Clergy, com- 
poſed of the Prelates and other Dignitaries. The ſecond was compoſed 


of all the Landholders, Tenants of the King in capite, whether Lords 
or Commons, and whether their Eſtates were great or ſmall, under the 


Denomination of Barons or Freeholders ; for the Term Freeholder is in 
Scotland applied only to thoſe who hold Lands of the Crown. The 
Repreſentatives of the Royal Burghs made the third Eſtate. At what 
Period they were introduced into Parliament is not known; but, com- 
paratively with the Barons, it was at a late one. 


Parliament 
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1 
Parliament was originally no other than an Aſſembly of the King's 
Vaſſals in his Court, as paramount Lord, or Superior, of all the Lands 
in the Country. The Attendance was an Obligation, neceſſarily ariſing 
from their Tenure, in the ſame way as the Vaſſals of Meſne Lords, 
or Subject Superiors, were bound to give Suit and Preſence in their 
Courts. Hence, none but the immediate Vaſlals of the Crown were 
admitted, or, more properly ſpeaking, were compellable to attend Par- 
liament, and all who held immediately of the Crown were conſti- 
tuent Members. Hence, likewiſe, the Introduction of the Repreſent— 
atives of Royal Burghs. The Burgeſſes held their Lands and Tene— 
ments ſeverally of the King, and every one of them was entitled, as 
his Tenant, to a Seat in Parliament ; but, that being inconvenient, 
they were allowed to attend by their Repreſentatives. Lord Stair, 
treating of the Feudal Syſtem, writes thus: “ In Scotland the King, 
« as ſupreme Superior, ruleth by his Vaſſals aſſembled in Parliament, in 
„ which, at firſt, all were perſonally preſent, who held Lands im- 
„ mediately of him; as Barons, great and ſmall_Freeholders of any 
« Moment, holding a Forty Shilling Land, of old Extent, of the 
„ King, and Prelates for Church Lands. The free Burghs were alſo 
* repreſented in Parliament by their Commiſhoners, as holding the 
Burgage Lands, and their Freedoms and Privileges, as Feudatories 
* the King : ſo that there was not one Foot of Ground in Scotland 
* whoſe Lord was not preſent in Parliament, by himſelf or his De- 


© legate. But when Feus holden of the King came to be ſubdivided 


« and multiplied, two or more Commiſſioners were admitted in Par- 
e lament, in Name of the meaner Barons or Freeholders.” To the ſame 
Purpoſe, Lord Bankton: „Originally with us, none had a Seat in Par- 
«* lament but thoſe poſſeſſed of a Freebold of the King. Thus the Biſhops, 
„ and likewiſe the Peers, ſat in reſpect of their Baronies, all Nobility 
« and Peerage being of old territorial; and the other Freeholders were 
« all entitled to. fit in Parliament, and bound to attend, till the Small 
4224 „ | „ Barons, 


Lord 
Kaims's 
Eſſays on 
Britiſh An- 
tiquities, 
and other 
Authorities. 


Lord Stair's 
Inſtitutions, 


B. 2. Tit. 3. 
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ment, and that they fat as Peers, rather than as the King's Vaſſals; though 


* 
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| (4) 
„ Barons, as a Privilege, were exempted, and allowed to chooſe Com- 
«© miſſioners to repreſent them.“ 

The three Efates of Parliament continued as above mentioned till the 
Revolution, when the Eſtate of the Clergy being annihilated, and it 
being reckoned neceſſary, as it would ſeem, till to have the Name of 
three Eſtates, the Nobility were ſeparated from the other Landholders, 


and made the firſt Eſtate. The Repreſentatives of thoſe other Land- 


holders, or Leſſer Barons, as they were called (for Repreſentation in 
Counties had ſome Time before taken place, as ſhall be afterwards 
mentioned), made the ſecond Eſtate. And the _—_ Heptelentauves 
continued to be the third. 

Hereditary Titles of Nobility were conferred by the King, in Scotland, 
from the moſt ancient Times of which any Record remains. It is 
certain that theſe Peerages were anciently territorial, and paſſed with the 
Land; as the Authorities quoted above, and many others which might 
be referred to, ſhew. They were afterwards perſonal, conferred by 
Patent, or by Inveſtiture in Parliament. Thoſe who held ſuch Honours, 
came to be called Noblemen, Lords of Parliament, and Greater Barons, 
to diſtinguiſh them from the Freeholders, or Leſſer Barons, but ſtill 
they continued of the ſame Hate, with the general Body of the Free- 
holders or Barons; nor is there any Reaſon or Authority for thinking, 
that, in Parliament, they enjoyed any Privilege beyond the Leſſer Barons, 
except that of Rank and Precedency. It may be ſuppoſed, that after 
Peerages came to be conferred without Regard to any particular Terri- 
tory, the Holders were conſidered as conſtituent Members of Parlia- 


it is ſcarcely to be imagined, that there ever was one of them without 
Lands held of the King, and conſequently not entitled to attend 
Parliament, and to be of the ſame Hate as a Freeholder, independent 
of his Peerage. The Obligation might thus in Idea be changed into a 


Privilege, analogous to the hereditary Counſellorſhip annexed to the 


Peerage 
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Peerage in England. But, however that may be, the Eſtate of the Barons, 


including both the Greater and Smaller, was ſtill conſidered as repre- 


fenting the Land of the Kingdom, and they were all, ſo far as is known, 


upon the ſame Footing, when met. 
It is proved indiſputably, by the Records, that before the Introduc- 


tion of Repreſentatives for the Counties, eldeſt Sons of the Peers or 
Nobles attended Parliament, and were accounted as belonging to the 
Eſtate of Barons or Landholders, Tenants of the King in capite. Upon 
this, the preſent Queſtion mainly hinges ; and it is therefore hoped, that 
thoſe who wiſh to form a fair Judgment upon it, will attend to the 
Fact, and the neceſſary Inferences from it. 

That there ſhould not be many Inſtances of the eldeſt Sons of Peers 
attending as conſtituent Members, is not wonderful ; becauſe none but 
thoſe who held freehold Lands in their own Right, could attend, or 
were admiſſible. One Inſtance, well authenticated, would afford Evi- 
dence of what is meant to be eſtabliſhed, as good as a thouſand, But 


there are many, and in ſuch various Situations, as ſerve to refute all 


the Suppoſitions of thoſe who, forced to admit the Fact, endeavour to 
explain it, in Conſiſtency with the Hypotheſis of the Peers Sons not 
being Mcient Members. SE; 

There are no authentic Rolls of the Members who attended Parlia- 
ment till the Year 1466, in the Reign of James III. but from that 
Time, the Records are exiſting in tolerable Preſervation, down to the 


Union in 1707. At the opening of each Parliament, or Seſſion, there 


is generally a Roll containing the Names of the Members then preſent, 
or, in the later Times, containing the Neqnes allo of all who appear to 
have attended on future Days, during the Seſſion. 

A Search of the Records has afforded the Names of above thirty 


eldeſt Sons of Peers in Parliament, moſt of them ſitting in two or 


three different Parliaments ; ſo that, on the whole, there are Inſtances, 
to the Number of fifty-ſeven or thereby, of their being preſent. The 


firſt, is on the 1ſt of March 1478-9, and the laſt, on the 29th of 


LITER November 


See Copies 


of the Rolls, 


in the Ap- 
pendix. 


In the Cotto- 
nian Libra- 


ry. 


Kaims's Eſ- 
ſays, p. 99. 
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November 1558; after which, none are mentioned in the Rolls pre- 


ſerved in the public Regiſter: but beſides theſe, there is a Liſt of the 
Members of the Parliament or Convention in 1560, well authenticated; 
by which it appears, that ſeveral of the eldeſt Sons of Peers then at- 
tended. That the eldeſt Sons did not attend as Proxies for their 
Fathers, as has been ignorantly alleged, is proved by the Fathers 
ſitting at the ſame Time, in twenty-four Inſtances; and that they fat 
and acted as conſlituent or efficient Members, 1s demonſtrated by the 


Circumſtance of their being appointed on Committees; there is 


an Inſtance particularly of the Earl of Huntley's eldeſt Son being 
of the Committee of Articles, the Importance of which every one, who 
is the leaſt converſant in Scots Hiſtory, knows, and. that, while his 
Father was alſo attending Parliament. 

There is no Reaſon for ſuppoling, that the Peers Sons, who are thus 
proved to have attended, ſat in any other Character than that of Leſſer 
Barons, or Freeholders, entitied by their private Properties. Lord 
Kaims, in his Eſſay on the Conſtitution of Parliament, ſays, 
“ In later Times (meaning not long before 1587), the Barons by 
*© Tenure, who attended Parliament, were moſtly the eldeſt Sons of 
e the Nobility % in (i. e. ſeiſed of) Lands, to entitle them to a 
« Seat there.” It is not eaſy, at this Diſtance of Time, conſidering the 
Change of Property, and the Imperfection of the Regiſter of Charters 
and Seaſins, to aſcertain what preciſe Lands were enjoyed by the 
Peers eldeſt Sons who are marked as ſitting in Parliament; but in ſun- 
dry Inſtances it can be proved by the Records, that they actually 


| Had, in their own Right, Eſtates entitling them to ſit as Leſſer Ba- 


rons. According to feudal Principles, if the eldeſt Son of a Peer, 
poſſeſſed Lands held of the King, he muſt of Nece/ity have attend- 
ed Parliament or forfeited his Eſtate; unleſs recourſe is had to ſo 
wild a Suppolition, as that the King in every ſuch Caſe diſpenſed with 


the Attendance ; and therefore, though the Records had not afforded 
a ſingle Inſtance of a Perſon, in that Situation, attending, the only 


Inference would have been, that no eldeſt Son of a Peer had happened 


to 


At 2 
. on V2; „ 


as 1 
to be poſſeſſed of freehold Lands; but the Right in Law would have 


been the ſame. If the eldeſt Son of a Peer ſucceeded to a Dignity, or 


Greater Barony, by the maternal Line, or by collateral Succeſſion, it 
will not be contended, ſurely, that he was incapable of fitting in Par- 
liament, by virtue of that Title, though at the ſame Time apparent Heir 
of his Father's Dignity ; and, by Parity of Reaſon, and in preciſe Con- 
formity with the Conſtitution, if he ſucceeded to a Leer Barony, or 
acquired one during his Father's life, he mult have been inſtantly intitled 
to a Seat as a Leſſer Baron. 

The Concluſion from all this, may be laid down with perfect Con- 
ſidence, That, prior to the Year 1 587, the eldeſt Sons of Peers were 
admiſſible to Parliament, like other Lan holders, and when there were of 
that Eſtate or Claſs which correſponds to the Repreſentatives of the Com- 
mons, in modern Times, 

II. The next Thing to be conſidered, is, the Alteration nad] in the 
Conſtitution of Parliament, by allowing Repreſentatives for the 
Leſſer Barons, inſtead of compelling their perſonal Attendance ; and 
Whether the eldeſt Sons of Peers who. happened to be Lefler Barons, 
poſſeſſed of Freeholds in their own Riglit, and who had previouſſy been 
entitled to ſit in Parliament, were excluded from having a Voice in 
the Election of thoſe Repreſentatives, or from being themſelves 
choſen. 

It has been uten that attending Parliament was a feudal Obli- 
gation or Burden acceſſary to the Tenure. The Burden was, of courſe, 
moſt felt by thoſe who had ſmall Poſſeſſions, and their Number, by the 
ſplitting of Property, was continually increaſing. By an A of James J. 
in 1425, the perſonal Attendance of all Freeholders, without Diſ- 
tinction, was ſtrictly required. It is probable that this was complained 
of as a Grievance ; becauſe, within two Years after (1427), another Act 
was paſſed, diſpenſing with the Attendance of the /mall Barons and free 
Tenants, provided they ſent two Repreſentatives or Commiſſioners from 
each Sheriffdom. It was thus left optional to attend in Perſon or 
by Repreſentation. The Term, Small Barons, in this Act, is uſed in 

B 2 = the 


Alteration 
in the Con- 
ſtitution of 
the Scots 
Parliament. 


James VI. 


Parliament 


(en) 


the literal Senſe, ſignifying thoſe who had ſmall Properties, and not, 


as it came afterwards to be uſed, in Contradiſtinction to the Greater 
Barons or Peers. Accordingly, by ſubſequent Statutes, in the Reigns 
of James II. and IV. the Extent of the Property which intitled the 
Holder to Diſpenſation from perſonal Attendance, and to chooſe 


Repreſentatives, is preciſely aſcertained. During the Period from 1427 


to 1587, the Fflate of the Barons in Parliament might have been diſ- 
tinguiſhed into three Claſſes. 1ft, The Greater, or Nobility. 2d, The 


Barons, or Freeholders, under the Degree of Nobility, but poſſeſſed of 


Eſtates of too high a Value to be permitted to fit by Repreſenta- 


tives. And 3d, The Repreſentatives of the Small Barons. But, in 


fact, the Privilege given by the Acts prior to 1587, was never exerciſed, 


The Barons Eſtate in Parliament was compoſed as formerly of the Peers, 


and Barons under the Degree of Peers, who choſe to attend, including 


the eldeſt Sons of Peers who happened to be poſſeſſed of freehold 


Lands, in their own Right. By the Roll of the Convention Par- 
liament, held in 1560, there appear to have attended, 28 of the 
Clergy; 33 of the Nobility, amongſt whom are particularly to be 
remarked, the Earls of Mariſhall and Glencairn, and the Lords Som- 


merville and Lindeſay; 101 Leſſer Barons, amongſt whom are five 


eldeſt Sons of Peers, the Ma/ters of Mariſhall, Glencairn, Som- 
merville, Lindeſay, and Sinclair; and 22 Commiſhoners. or Re- 
preſentatives of Burghs. The eldeſt Sons of Peers, at that Period, 
were diſtinguiſhed by their Father's Title, with the Addition of Mater. 
Thus, Lord Mariſhall's eldeſt Son was ſtyled, The Mgfter of Mari- 


| ſhall. His ſecond Son would have been called Mr. Keith. 


In the Year 1587, an Act was paſſed which deſerves particular At- 


II. C. 114. tention. It recites the Act of James I. 1427, ratifies it, and directs, 


that it ſhould be carried into Execution in Time coming. And it 


enacts, That Commiſſioners to. Parliament ſhould thereafter be elected 


for each County, and that 4 Freehbolders of the King, under the Degree 


of Prelates and Lords of Parliament, ſhould be warned by Proclamation. 
to be preſent at the chooſing of the Commiſſioners, and thoſe who had 
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( 13 ) 
a forty Shilling Land in free Tenantry, holden of the King, ſhould 
have Voices in the EleQion. The Act concludes with a Declaration, 
« That the Appearance of the ſaid Commiſſioners of the Shires in Par- 
« liaments and general Councils, ſhould re/zeve the Whole other Small 
„ Barons and Freeholders of the Shire of their Suits and Preſence in. 
« Parliament.” hb rpc. 

Though this Act does not expreſsly diſcharge the Barons and Free- 
holders, under the Degree of Prelates, and Lords of Parliament, from 
perſonal Attendance, yet it was ſo underſtood. What has been re- 
peatedly mentioned, That the Attendance was conſidered as a Burden, 
not as a Privilege, is a Key to this, as well as other 'Things. They were 
to be relieved from Suit and Preſence, if they ſent Commiſſioners ; and, 
as it was not to be ſuppoſed that any would reject that proffered Relief, 
the Clauſe was tantamount to expreſsly debarring perſonal Attendance. 

Accordingly, from the Time of paſſing this Act, none of the Leſſer 
Barons appear to have fat in Parliament but as Repreſentatives by 
Election, and Repreſentatives were regularly choſen for the Counties. 

From this Period, the Term Smaller or Lefjer Barons was applied 
ſtrictly to all Freeholders under the Degree of Lords of Parliament, 
holding Lands of the Extent mentioned in the Act, and the Term 
Greater Barons diſtinguiſhed the Peers. But ſtill the Greater Barons, 
and the Repreſentatives of the Leſſer, made only one Hate in Parliament. 

From this Period too, it is admitted, that the Name of no eldeſt Son 
of a Peer is to be found in the Rolls of Parliament that are extant, nor 
is there any other Evidence that they ſat, or attempted to ſit, till the 
End of the following Century. From hence, it has been argued, That 
this Act of 1587 muſt have been underſiood to exclude them from 
a Voice in the Election of the Repreſentatives of the Leſſer 
Barons, and from being themſelves elected. So the Argument, if 
it deſerves the Name, muſt be ſtated; for it cannot be pretended, 

that the Act contains one Word, which can be wreſted into any Thing 
like a direct Excluſion, or one Expreſſion which can with any Propriety 


be ſaid to be aimed at the Peers Sons in particular. The only Colour 


which: 


( 14 ) 
which the Argument derives from the AQ, is the Coincidence of its Date, 
and of the eldeſt Sons of Peers ceaſing to appear in Parliament. Even this 
might be diſputed ; for, in fact, they had ceaſed attending, if their Non- 


appearance in the Rolls can be called ſo, thirty Years before; and 


there are no Rolls extant for 27 Years after, in which Period there were 
frequent Parliaments : ſo that, for ought that is known, the eldeft Sons 
of Peers may have been elected, and have ſat as entitled by the Terms of 
the Act 1587. | | | 

The eldeſt Sons of the Peers have no Occaſion to prevent their Oppo- 
nents from making any Uſe they pleaſe of this AQ, and of every other 
in the Statute Book. In return, they may found upon it, as deciſive of 
the Queſtion in their favour. | 95 

It ſeems a fair Argument, That, whether the eldeſt Sons of Peers ſat 


in Parliament before this Time or not, yet, under the general compre- 


henfive Words of the Act 1537, which grants the Privilege of electing, 
and conſequently of being elected Commiſſioners, 70 all Freeholders of the 
King under the Degree of Prelates and Lords of Parliament, the eldeſt 
Sons of Peers, having Freeholds, are included, becauſe it is impoſſible to 
maintain that they were at the paſſing of this Act, called or underſtood 
to be Lords of Parliament. It might as well be faid, that they were 
Prelates. Lord of Parliament is a Term of Deſcription ſynonymous with 
Greater Baron, in contradiſtinction to Leſſer Baron, or a Perſon of inferior 
Order, and correſponds almoſt exactly to the Englith Term, Peer of Par- 
lament, In Scotland, when a Perſon of an inferior Order was to be 
made a Noble of the loweſt Claſs, it was not done by creating him a 


Baron, or granting him a Barony, as in England; but it was, by creat- 


ing him a Lord of Parliament, either by Patent, or by Inveſtiture. 
Baron, in the legal Senſe of the Term, in Scotland, is a Perſon, whether 
Noble or Commoner, who holds Lands with certain Privileges ; as the 
Territory, to the holding of which theſe Privileges are annexed, is called 


the Barony. In parliamentary Language, Baron is a Perſon who holds 


Lands in any way of the King, and the ſame as Frecholder. 
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elected, Repreſentatives. 


(4 5: )) 

By the Words, Under the Degree of Lords of Parliament, in the Act 
1587, is meant under the Rank of Nobility ; and therefore, even ſuppoſ- 
ing it had not been ſhewn that the eldeſt Sons of Peers ſat in Parliament 
prior to the Act 1587, as Leſſer Barons, by virtue of their Freeholds ; 
or that it could be ſhewn that they never did; ſtill the fair and legal 
Concluſion, from the Terms of the Act, would be, that the Privilege of 
electing, and being elected, Repreſentatives of the Leſſer Barons, was 
meant % be conferred on them, when poſſeſſed of Frecholds, there not 
being a Syllable in the Act to exclude them. 

But without carrying the Argument that Length, and taking the Act in 
the Senſe in which it has been generally underſtood, namely, as intended 
to draw a line of Diſtinction between the Peers, or Greater Barons, and 
the Commoners, or Leſſer Barons, leaving the /ormer preciſely in the 
ſame Situation they were; that is, conſtituent Members of Parliament, 
whoſe perſonal Attendance was required ; and excluding the great Body 
of the laller, ſo that, from that Time forward, they fhouldhave a Right 
to ſit only by their Repreſentatives. the Act, when coupled with the in- 
diſputable Fact of the Peers eldeſt Sons having been previoully admitted, 
and conſtantly in uſe, to fit as Leſſer Barons, when they had that Cha- 
rater in them, is deciſive, and what they found upon it may be ſtated 
in the Shape of a Syllogilm. 

By the Act of 1587, all Perſons then belonging to the Hate of Ba- 
rons, under the Degree of Prelates and Lords of Parliament, were ex- 
cluded from perſonal Attendance ; and, in lieu of it, a Privilege was con- 
ferred upon them of clecting, and of being elected, Repreſentatives of 
the Leſſer Barons. 

The eldeſt Sons of 1 being under the Degree of Prelates, and 


Lords of Parliament, were of the Eſtate of Barons, and fat in Parlia- 


ment when poſſeſſed of Freeholds, and conſequently were of the Num- 
ber excluded by the Act from attending perſonally. 
Therefore by the Act, they became, and are, entitled to elect, or to be 


This 


616) 


This Ac of 1 58 7 is ſtill in force ; ; and! is the Baſis of all the Election MW 
Laws for Scotland. 2 j 
The only other Statutes reſpecting Eledtions before thie Una, 
are thoſe of Charles II. Parliament I. 1661. C. 35. and Parlia- 
q ment III. 1681. C. 21. By theſe, the Eſtates and Qualifications of 
the Electors are defined, more preciſely than they were by the AQ of 
I 5873 and Reſidence in the County, which that Act required, in the 7 
elected, is diſpenſed with; but the Right of electing, and to be elected, 1 
is left, as before, open to all Men poſſeſſed of the Qualification in Free- 
hold Land, excepting Noblemen and their Vaſſals. As a particular Excep- 
tion ſerves to ſtrengthen a general Rule, it ſeems impoſlible to diſpute, _ = 
That the Right of electing, and being elected, was given to the eldeſt 1 
Sons of Peers, being Freeholders; or, at leaſt, impoſſible to contend, That 4: 
if they had the Right formerly, it was now taken away; unleſs it can be Wh 
maintained that they were meant to be deſcribed by the Term Noblemen, a 
Term, which in common Language is ſcarcely ever, and never with 
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Propriety, applied to them, and which certainly was not, nor could be, 
meant, as a legal Deſcription of them. It was introduced into the Act 
with Propriety, and ſtands there as deſcriptive of the Peers, or Greater 
Barons, to controul the broad words all Heritors (that is, Landholders), 
which otherwiſe would have conferred on the Peers a Right to interfere 
in the Election of the Commons. It is farther to be obſerved, That the 
Preamble of the Act 1661 bears, that it was made 4% remove all Doubts, 
as to who were capable of electing or being elected Repreſentatives. It 
then declares the Right to be veſted in all Heritors poſſeſſed of Eſtates, 
to the Extent therein mentioned, excepting Noblemen and their Vaſſals. 
1 A more expreſs and unequivocal Authority upon the Point now under 
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* 1685, In reſpect, the Viſcount of Tarbat's eldeſt Son, elected one of 3 ter 
5 ight © 


« the Commiſſioners for the Shire of Roſs, by reaſon that his Father is Peers eldeſt 


4 obilitated, cannot now repreſent that Shire, Warrant was given to 
C 
« Place.” 

Upon this Reſolution, or Memorandum, it ſhall only be obſerved 
here, that the Viſcount of Tarbat was Sir George Mackenzie of Tarbat, 
a noted Courtier and, Favourite of James II. of England, and VII. 
of Scotland, who, at the Beginning of his Reign, raiſed him to the 
Dignity of a Viſcount. Lord Tarbat held the Office of Regiſter, and 
as ſuch, was Clerk of the Parliaments, and kept and framed the Acts 
and Minutes. This Entry is made on the firſt Day of Meeting; and 
the Terms of it are taken notice of in no Writer at the Time, nor is 


there any Reaſon to ſuppoſe that it was attended to. A new Election 


for Roſsſhire took place, and therefore it muſt have been known that 
Lord Tarbat's Son had vacated his Seat; but on what Account he 
vacated, might be known to nobody, nor had any one Occaſion to 
inquire. It is undeniable that the Members of the Scots Parliament 
were in uſe to ſurrender their Seats upon the moſt frivolous Pretences. 
In the County, for which he fat, a plauſible Reaſon would occur : 
the whole Eſtate of the Family, a Part of which made the Quali- 
fication of the Viſcount's eldeſt Son, was on the Eve of being diſ- 
joined from that County, as it actually was, within ſix Weeks after. 


All the Hiſtorians and Writers agree (and it is particularly ſtated by 


Sons, with 
Obſerva- 


the Freeholders of that Shire to meet and elect another Perſon in his tions. 


Sir George Mackenzie of Roſehaugh, in his Obſervations on the Acts 


of Parliament), that it was the Object of James VI. and his Succeſſors 


to diminiſh the Influence of the Nobility, and to throw Weight into the 


Scale of the Commons in Parliament. To introduce a Precedent, for 


depriving the eldeſt Sons of the Peers of their Right to fit in Parlia- 
ment, was agreeable to this Syſtem; and no Period could be more 


favourable for it, than this of 1685, as no Miniſter could be more 


pliant than Lord Tarbat. The Character of this Parliament, in which 
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he was one of the chief Rulers, is given by a ſingle Stroke of Mr. 
Hume's Pen: © No Courtier, even the moſt proſtitute, could go 
&« farther than they, towards a Reſignation of their Liberties.” And 
one of the Articles of Grievances voted at the Revolution was in theſe 
Words: “ That moſt of the Laws enacted in the Parliament Anno 
1685, © are impious and intolerable Grievances.” 

The next, and only other Reſolution of the Scots Parliament, 
reſpeQing this Subject, is entered in the Journals of the Meeting of 
the Eſtates or Convention Parliament 1689, in the following Words: 
« Edinburgh, 18th March 1689, The Meeting of the Eſtates having 
« heard the Report of the Committee for Elections, bearing, that in 
„ the controverted Election for the Borough of Linlithgow, in Favour 
« of the Lord Livingſton and William Higgins, it is the Opinion of 
« the Committee, that William Higgins's Commiſſion ought to be pre- 
ferred ; jir}l, in regard of Lord Livingſton's Incapacity to repreſent a 
« Borough, being the eldeſt Son of a Peer; ſecondly, in reſpe& William 
« Higgins was more legally and formally elected by the Plurality of 
Votes of the Burgeſſes, they have approven, and approves, the ſaid 
Report, in both the Heads thereof, and interpones their Authority 
e thereto.” | 

Upon this Caſe, it is to be obſerved, that the Petition of Mr. Hig- 
gins is extant; and though it is drawn with anxiety, and evidently the 
Work of no mean Counſel, entering at large into the Proceedings 
and the Legality of the Votes given for Lord Livingſton, yet the 
Objection of Incapacity is not taken; a Proof that it did not oceur to the 
Counſel, or was not conſidered as tenable Ground, and that the prior 
Reſolution, in the Caſe of Lord Tarbat's Son, was not known, or not 
held to be a legal Precedent. The Incapacity appears to have been a 
Diſcovery of the Committee; and we know from the Hiſtorians and An- 
naliſts of that Period, that Party then run high, and ſhowed itſelf particu- 
larly in the Deciſion of controverted Elections. The Revolutioniſts, or 
Whigs, had the Majority, and were reſolved to preſerve it, by ſtarting 
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every Objection to thoſe of the other Side. Lord Livingſton was a 
Tory, and actually in arms for King James. Higgins was of an 
oppoſite Complexion, and ſoon after a Preibyterian Clergyman. It 


does not appear that any Defence was ſet up for Lord Livingſton ; and 


it is certain he was not preſent ; for the next Day there was a Procla- 
mation iſſued, ſtating that he was at the Head of a Body of Men near 


Linlithgow, and requiring him to ſurrender. It may be added, that the 


Reſolution did not paſs in a regular Parliament, but in the Convention 
of the Eſtates aſſembled at the Revolution, a Time ill adapted for an 
Examination into %% r Matters of Right. 

We paſs next to the Period of the Union. 

By the 22d Article of that Treaty, it was agreed, That the Number 
of Repreſentatives for Scotland, in the Houſe of Commons of the Par- 
liament of Great Britain, ſhould be forty-five ; and that theſe were to 
be elected in ſuch Manner as ſhould be ſettled by an Act of the Parlia- 
ment of Scotland, which Act was declared to be as valid as if it 
were a Part of and engroſſed in the Treaty. A Bill was accordingly 
brought into the Parliament of Scotland, and at laſt paſſed into a Law 
for ſettling the Manner of electing the ſixteen Peers, and forty-five 
Commoners, to repreſent Scotland in the Parliament of Great Britain, 
While the Bill was under conſideration, a Motion was made, to inſert 


a Clauſe or Declaration, in theſe Words: That 20 Peer, nor the 


« eldeſt Son of any Peer, can be choſen to repreſent either Shire or 
„ Burgh, in that Part of the United Kingdom, in the Houſe of Com- 


3 


This aroſe from a prevailing Notion, that the Peers not 


elected to repreſent the Nobility in the Houſe of Lords of Great Bri- 


tain meant to claim the Privilege of being eleQed into the Houle of 
Commons. The Motion occaſioned a great Debate; and it was 
moved, in place of theſe Words, to inſert the following: © Declaring 


* always, that none ſhall elect or be elected to repreſent a Shire or Burgh 


in the Parliament of Great Britain, from this part of the United 
Kingdom, except ſuch as are now capable by the Laws of this King- 
C 2 e dom 


g AQ 8th, 


4th Seffion 
Q. Anne's 
Parliament, 


120) 
« dom to elect or be elected as Commiſſioners for Shires or Burghs to 
« the ſaid Parliament.” It was put to the Vote, Whether the rf or 
the econd Clauſe ſhould be adopted? and the Majority decided for 
the ſecond. In the Scots Parliament, this was the conſtant Mode of 5 
determining between two oppoſite or different Propoſitions; and in 


f this Caſe, it was agreed, That the Votes ſhould be marked, and a Lift 
11 of the Members, ſhowing how they ſeverally voted, recorded, and 
j printed. It appears, by the Lift, that there voted, ; 
| For the ſecond Clauſe, — Officers of State * — 6 
| | Peers — — 55 
. | | f Repreſentatives of Counties 5 
| Repreſentatives of Burghs 20 
Total 86 
| For the fr Clauſe, — Officers of State — 1 
: - Peers - - 1 
| Repreſentatives of Counties 47 
Repreſentatives of Burghs 23 
Total —— 72 


Majority 14. 


From hence it is plain, 1ſt, That the Peers conſidered the /econd 


# Clauſe, which was adopted, as not excluding their eldeſt Sons; and 
1 ſatisfied with carrying that Point, they appear to have abandoned the ori- 
. ginal Deſign of leaving it open, even to themſelves, to be elected; and, 
ja 2dly, That the great Body of the Commons conſidered it as at leaſt not 


ſufficient to exclude Peers Sons; and therefore they preſſed for the firſt 
Clauſe, which would have done it ellecually. The fair Inference from 
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16 1 3 
the whole, is, That the eldeſt Sons of Peers were not, in the Opinion 


of either Party, incapable by the Law, as it then ſtood ; for, if that had 
been ſuppoſed, the Peers gained nothing by the Alteration propoſed, 


and their Opponents had not the leaſt Occaſion to ſtruggle againſt its 


Adoption ; their Purpoſe being equally anſwered by either of the Clauſes. 
So far from its being reckoned a clear Point, that the Peers Sons were by 
the Law and Cuſtom of Scotland incapable of repreſenting the Com- 
mons in Parliament, it is noticed by the Reporters of the Debates in 
the Union Parliament, that the prevailing Argument againſt the Clauſe 
firſt Propoſed, was, That it had been always allowed in Scotland be- 
« fore, that the eldeſt Sons of Peers might be elected; and that this 
was not contradicted by the Members of the oppoſite Side. | 

It being thus ſettled by the Treaty, That the Right of electing and 
being elected into the Houſe of Commons of Great Britain for Scotland, 
ſhould be governed by the Rules which had obtained in that Kingdom 
before the Union, there were choſen in the Parliament of Great Bri- 


tain, ſummoned in 1708, four eldeſt Sons of Scots Peers ; namely, Lord 


Johnſtone, eldeſt Son of the Marquis of Annandale, for Dumfriesſhire, 
and alſo for Linlithgowſhire ; Lord Haddo, eldeſt Son of the Earl of 
Aberdeen, for Aberdeenſhire ; Lord Strathnaver, eldeſt Son of the Earl 
of Sutherland, for the Borough of Tain, &c. ; and Mr. Sinclair, eldeſt 
Son of Lord Sinclair, for the Boroughs of Dyſart, &c. Petitions were 
preſented to the Houſe of Commons, complaining of all thefe Elections. 
Thoſe againſt Lord Johnſtone, Lord Strathnaver, and Mr. Sinclair, 


ſtated various Objections, beſides alleging generally, that the ſitting Mem- 
bers were incapable of being elected as the eldeſt Sons of Peers. The 


Defoe's 
Hiſtory of 
the Union, 
2d Edition, 


p. 406. 


Petition againſt Lord Haddo was confined to the ſingle Point of the In- 


capacity, and went at large into what were no doubt reckoned the Merits 
of the Caſe. It is worth while to ſtate the Argument in the Words of 


the Petition. After mentioning the Terms of the Treaty of Union, and 
the Relative Act of the Scots Parliament, it proceeds, That the eldeſt 


« preſent 


Commons 


4 Son of any Peer of the Realm could not ſit as a Commilſioner to re- Br 


OV 


1708. 


$6 


(221) 
preſent any Shire or Borough in the Parliament of Scotland, as is evi- 
dent from the following remarkable Inſtances, now extant upon the 


Records of Parliament, viz.” [Here the Reſolutions of 1685 and 


1689 are quoted] © That, nevertheleſs, the Power and Influence of 
the Scottiſh Nobility is ſo great, that in many Places their eldeſt Sons 
have at this Time been choſen to repreſent both Shires and Burghs in 
the Houſe of Commons of Great Britain, and particularly in the Shire 
of Aberdeen; which the Petitioners conceive is (at this Funfure) a 
Precedent of that conſequence, that, if not prevented, the EleQtors and 
Freeholders in future Time will never be able to withſtand ſo Power- 
ful an Intereſt, but rather, by continual Diſcouragements, the Majority 
of them muſt become ſubſervient to the Nobility, in diſtreſſing all thoſe 
who ſhall have the Courage to reſiſt their incroaching upon, or giving 


up, the Rights and Privileges of the Commons: And praying, that the 


Houſe will take the Matter into, conſideration, not only as it relates to 
a preſent Incroachment made on the Petitioners particular Rights and 
Privileges, but (what is of far greater Moment) as, in all Probability, it 
will, in a very ſhort Time, ſenſibly affect the very Being and Conſti- 
tution of a Britiſh Houſe of Commons, by bringing our ſmall Repre- 
ſentation into the Hands of a numerous and powerful Peerage, the 
Conſequence whereof they have but too great Cauſe to fear, and ſub- 
mit themſelves, Liberties, and Privileges, into the ſecure Protection 


© and wiſe Proviſion of a Britiſh Parliament.“ 


Upon theſe Petitions being preſented, the Houſe of Commons appoint- 


ed a Day for taking into conſideration that Part of the Act for uniting 
the two Kingdoms which relates to the Election of Members to ſerve for 


that Part of Great Britain called Scotland. And it appears by the Jour- 


nals, that, upon the 3d of December 1708, Counſel were heard, and the 


Petitions and Repreſentations relating to that Matter were again read; and 


a Motion being made, and the Queſtion put, That the eldeſt ae of 


ce 


cc 


the Peers of Scotland were capable, by the Laws of Scotland at the 
Tune of the Union, to elect or be elected as Commiſſioners for Shires 
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© or Boroughs to the Parliament of Scotland; and therefore, by the 
“ Treaty of Union, are capable to elect or be elected to repreſent any 
« Shire or Burgh in Scotland, to fit in the Houſe of Commons of Great 
« Britain,” —it paſſed in the negative. On the 6th of December, new 
Writs were ordered for Linlithgow and Aberdeenſhire, in the room of 
Lord Johnſtone and Lord Haddo, © declared to be incapable to fit in the 
« Houſe, being the eldeſt Sons of Peers of that Part of Great Britain 
« called Scotland.” The Seats of Lord Strathnaver and Mr. Sinclair were 
afterwards vacated in the ſame Manner. 

No ſatisfactory Account remains of what was urged upon this Occa- 
ſon in the Houſe of Commons. If Chandler's Dehates can be truſted 


to, the Petitioners offered no Proof of their Aſſertion that Peers eldeſt Sons 
were incapable by the Law of Scotland, except the Reſolutions of 1685 
and 1689; and the Advocates on that Side of the Queſtion entered 


into general Declamation concerning the Danger to the Liberties of the 
Commons of Scotland, if the Peers Sons were declared capable, and the 
Expediency of diminiſhing the Influence of the Peers themſelves, by an 


Excluſion of their Heirs Apparent. Chandler ſays, “ Iiltle wwas offered 


« on the other Side.“ It is even uncertain, whether the ſitting Mem- 
bers appeared by Counſel. A Hiſtorian has mentioned, with the 
Appearance of Probability, © That the Peers of Scotland reſted in confi- 
& dence that the Members would not ſuffer their eldeſt Sons to be ſo de- 
“ graded, ſince the eldeſt Sons of the Engliſh Peers enjoyed the Pri- 


« vilege.” 


The Reſpect which is que to all Determinations of the Houſe of Com- 
mons, does not permit one to ſay, That the declamatory Arguments which 
the Petitions ſhow were principally relied on by thoſe who attacked the 


Right of the ſitting Members, could have any Influence, though it is well 


Scot's Hiſ- 
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known, that in Election Matters, the Houſe was leſs chaſte than in others. | 


A Writer, who would have been the laſt to affix a Stigma to their Pro- 
ceedings, if a Regard to Truth and the Conſtitution bad not extorted. it 


M r. Hat- 
ſell's Prece- 


dents, Vol. 
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from him, ſays, Under the former Judicature for deciding controverted 
Elections, every Principle of Decency and Juſtice were ee 
« and openly proſtituted.“ 

In the preſent Caſe it appears, from the Way in which the Motion was 
worded, that the Houſe took up the Matter properly, conſidering 
themſelves as deciding a Queſtion of Fa#; namely, What the Law of 
Scotland on the Point was before the Union ; not what it ought to 
have been, or what was the moſt expedient Rule for the Time to come. 
It ſeems to be highly probable, that the Facts and the Law in favour 
of the Rights of Scots Peers eldeſt Sons, were not fully explained to 
the Engliſh Houſe of Commons, who could hardly be Maſters of the 
Subject, and who at that critical Moment might be ſuppoſed ready to 
yield to any Thing repreſented to be the general Senſe and Inclination 
of the Commons in Scotland. If ſuch Proofs had been then brought, 
and ſuch Arguments uſed, as the Caſe, when now examined, admits 
of, it will hardly be thought too preſumptuous to ſay the Determina- 
tion would probably have been different. But ſuppoſing the Houſe 
of Commons, in 1708, had before them all the Lights which the 
Subject required, it is not yet too late to aſk and expect a Reconſider- 
ation of it. If the eldeſt Sons of the Peers of Scotland can ſhow that 
they were and are eligible by the Law of the Land, their Right can- 
not be cut off, either by thoſe Reſolutions of the Scots Parliament, in 
1685 and 1689, or by that of the Britiſh Houſe of Commons in 
1708; for no Man will pretend, that the Reſolutions have in them- 


ſelves the Force of Law, much leſs, that they can repeal poſitive Law, 


The Reſolutions are, at the beſt, only in execution of what thoſe who 
made them underſtood to be the Law; but if they erred, the Error may 
and muſt be corrected when diſcovered and demonſtrated. Upon ſuch 
Principles, ſanctioned by the Opinion of the Judges, the Houſe of 
Lords, in 1782, with a Liberality which does them infinite Honour, 

reverſed a Reſolution come to in 1711, whereby the Peers of Scotland 


had 
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had been deeclared incapable of ſitting in that Houſe, by virtue of 


Patents of Britiſh Peerage conferred on them after the Union. 


The only hiſtorical Facts which remain to be ſtated, are, that in two 


"Inſtances, viz. That of Lord Charles Douglas, in 1754, and Mr. 


Charteris, in 1787, the Seats of Scots Members were declared to be 
vacated, in purſuance of the Rule laid down in 1708, no regular 


Oppoſition being made. And two other Caſes have occurred, which 


deſerve to be noticed: 1ſt, The eldeſt Son of the Duke of Atholl having 
been attainted, the Honours of that Family were, by Act of Parlia- 
ment, veſted in Lord James Murray, the Duke's ſecond Son, to de- 
ſcend to him at the Duke's Death, as if his elder Brother had been na- 
turally dead. Lord James Murray was then in Parliament, as Mem- 
ber for the County of Perth; and he continued to fit till the Year 
1724, when he ſucceeded to the Title of Atholl, under the Act of 
Parliament. Though thus made the Heir-apparent of a Scots Title, 
and in Law, though not in Fact, the eldeſt Son of a Scots Peer, the 
Reſolution of 1708, and the ſuppoſed Rule of the Law of Scotland, 
recognized by that Reſolution, were held not to reach his Caſe. 2d, Lord 
Strathnaver, eldeſt Son of the Earl of Sutherland, died, leaving a Son, 
called likewiſe Lord Strathnaver, as Heir-apparent of his Grandfather. 
This Lord Strathnaver, under that Title, was elected Member of Par- 
hament for the County of Sutherland, and ſat unchallenged from 1727 
to 1734, when he ſucceeded his Grandfather in the Earldom. Theſe 
Inſtances prove, that the Houſe of Commons hold the Reſolution of 
1708 to have been made, becauſe they were bound by the Letter of the 


Law of Scotland; but that they were not bound to go beyond the Letter. 


1 Geo. I. 


Journals, 


Commons 
Journals. 


The Law of Scotland was ſuppoſed to exclude the eldeft Son, but had 


not expreſsly excluded the Grandſon, though immediate apparent Heir in 
the Dignity, or one whom an Act of Parliament ſubſtituted in the Place 
of the eldeſt Son and Heir-apparent ; though the Reaſon of the Thing, 


and Spirit and Principle of the Law (if any Reaſon or Principle can be 


9 pointed 
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pointed out) muſt go to the one Caſe as much as the other. If the 


Objection of Ineligibility or Incapacity had been taken to Lord James 


Murray, or to the younger Lord Strathnaver, it was foreſeen that their 


Anſwer would be, As Commoners we are eligible, and capable by 
* the general Law: Show us the Exception which applies in Terms 
6“ to our particular Situation.” The Plea was irreſiſtible in the Britiſh 
Houſe of Commons; and yet will any man believe that the Diſtinc- 
tion would have been liſtened to by thoſe who framed the Reſolutions 
of 1685 and 1689? So the eldeſt Sons of Peers ought to have argued 


in 1708, and may now argue, © As Commoners we are eligible and 


Arguments 
and Autho- 
rities againſt 
the Right of 
the Peers 
eldeſt Sons 
conſidered. 


* capable, under the clear, expreſs, comprehenſive Words of the Ads 


of 1587, 1661, and 1681, if we have in our Perſons the Qualiſica- 


* tion in Land, required by thoſe Statutes. Show us the Law which 
« excludes us, or the Proviſo which excepts us. The only Difference 
between our Caſe and that of Lord James Murray and Lord Strath- 
“ naver, is, that the Words of the Reſolutions of 1685 and 1689 were 
pointed againſt eldeſt Sons of Peers; but the Doctrine of theſe Re- 
* ſolutions, unſupported by any Statute, or by any Writer, and refuted 
by the Facts and the Statutes we appeal to, cannot be held for Law, 
e or as Evidence of the Law.” 
IV. What has been ſaid or argued on the other Side of the Queſtion 
is next to be conſidered. There is not, as already obſerved, a Syllable 
in the Statute Book, or a ſingle Dictum in any Writer upon the Law 
of Scotland, or Conſtitution of Parliament, before the Union, which 
gives Countenance to the Idea of the eldeſt Sons of Peers being ex- 


cluded. When Lord Stair and others lay down the general Rule, 


That all the King's Freeholders are obliged (a Term for which modern 
Ideas ſubſtitute entitled) to attend, and that the Obligation in the Caſe 
of the Leſſer Barons was permitted to be fulfilled by the Attendance of 


| Repreſentatives; it ſeems ſtrange, that no Notice whatever ſhould be 


taken of an Exception ſo remarkable and (according to the Writers ſince 
IHE the 
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the Union) ſo notorious. Either Lord Stair had never heard of the 
Reſolutions in 1685 and 1689, or, which is more probable, he thought 
them unworthy of the Notice of a ſyſtematical Writer. 

Soon after the Union, two ſuperficial Treatiſes upon the Law of 
Elections for Scotland, were publiſhed, one by Mr. Forbes and the 
other by Mr, Spottiſwoode. The firſt ſtates, in ſo many Words, 
That the eldeſt Sons of Peers are ineligible; but the Reſolutions ' of 
1685, 1689, and 1708, are his only Authorities. What Mr. Spottiſ- 
woode ſays, will appear from what ſhall be immediately quoted from 
a ſubſequent Author, Mr. Wight, a Gentleman at the Scots Bar, 
who, within theſe few Years, has publiſhed a voluminous Work on 
the Conſtitution of the Parliament of Scotland, and the preſent Laws 
of Election. His great Experience in Election Queſtions, and inde- 
fatigable Induſtry, entitle one to conclude, that his Treatiſe contains 
the Subſtance of all the Arguments which have been, or which the beſt 
Lawyers imagined could be, urged againſt the Right of the Peers 
eldeſt Sons. 


The eldeſt Sons of Peers (ſays Mr. Wight), although infeft in Wight's In- 
„ Lands holden of the Crown, of the Extent and Valuation preſcribed the Rite gnd 
« by Law, are incapable of electing, or of being elected, and therefore ie ra; 
% cannot be admitted to the Roll. For this Spottiſwoode aſſigns the Edition in 
« following Reaſons: That they are Quas1 Peers of the Realm, and e. * 
* have a Precedency allotted to them; that by their Birth they enjoyed 269, 270, 

a Privilege to fit in the Parliament of Scotland, and to hear the Tranſ- 
actions in the Meetings of the E/lates of the Kingdom, in order to fit 
* them for being worthy Members of that auguſt Aſembly, when, upon 
* their Fathers Death, they ſhould fit in their Bench; and that, in 
ancient Times, they were allowed to fit and vote in Parliament as 
Proxies for Peers. But although, for a long Time before the Union, 
the eldeſt Sons of Peers were not allowed to fit in the Parliament of 
Scotland as Repreſentatives either of Shires or of Boroughs, the 


Records afford the moſt complete Evidence, that, in more ancient 
D 2 « Times, 


cc 
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Times, and before the Repreſentation of Counties came to be thorough- 


ly eſtabliſhed, they ſat in the ſame Parliaments in which their Fathers 
« attended as Peers. Inſtances of this are to be found in the Parlia- 


« ments 1478, 1481, and 1484; and in the Lift of the Parliament 1560, 


given in Keith's Hiſtory, Page 146, we ſind William Maſter of Mari- 
& ſhall, John Maſter of Maxwell of Terriglis, Patrick Maſter of Linde- 
* fay,' Henry Maſter of Sinclair, and William Maſter of Glencairn. 
Perhaps they ſat on theſe Occaſions in virtue of their happening to be 
“ poſſeſſed of landed Property; and although we meet with no 
66 explicit Enactment of the Legiſlature aboliſhing this Practice, no 
„ Inſtances of its being continued, after the laſt mentioned Period, are to 
„ be found in the Records. It is alſo certain, that, for a con/iderable 
„% T:me before the Union, the eldeſt Sons of Peers were under/tood to be 


'« incapable of repreſenting either Counties or Boroughs; and as the 
« Att 1707, Cap. 8. declared that none ſhould be capable to ele& 


or to be elected as Repreſentatives of Shires or Boroughs in Scotland, 
*. but thoſe who were entitled to that Privilege by the Laws and Con- 
« ſtitution of Scotland, they were thereby ęfectually debarred from 
„having any Voice in the Election of the 45 Commoners to be re- 
turned from that Part of the United Kingdom to the Britiſh Par- 
* ltament; and a Declaration to that Effect was accordingly made by 
«6 a Reſolution of the Houſe of Commons in the Parliament of Great 
« Britain, held in 1708.” 


It is worthy of. Obſervation, that Mr. Wight, after laying down the 
' Propoſition, That the eldeſt Sons of Peers are incapable, refers to 
Mr. Spottiſwoode for the Reaſons, without giving any Opinion as to 
the Solidity of thoſe Reaſons, and plainly not wiſhing to have it ſup- 
poſed that they met with his entire Approbation. What Mr. S ot- 
tiſwoode has ſaid, and Mr. Wight has added, as from himſelf, in the 


' Paſſage juſt quoted, ſhall be conſidered i in the Order in which the 
ſeveral Particulars are there ſtated. 


I. The 


( 29 ) 
rſt. The eldeſt Sons of Peers are quaſi Peers of the Realm. Tt is not 


eaſy to annex an Idea to the Phraſe 92 Peers, which is certainly no 
technical Term, and it 1s believed occurs no where but in Mr. Spot- 


tiſwoode. Aceording to him, they were Peers, and no Peers. Peers 


without one eſſential Privilege of the Peerage ; in every Reſpect, and 
in Law, upon a Level with the Commons, except having Titles, by 
Courteſy, and walking firſt in a Proceſſion. It is quite ludicrous to 
aſſign this as a Reaſon for their being excluded from having Voices 
in Parliament. 

2d. They have a Precedency allotted to them. It would be unneceſſary 
toſay a Word on this, even if the eldeſt Sons of Peers were the only 
Commoners who had Precedency allotted to them. But what does 
Mr. Spottiſwoode ſay to the Caſe of the younger Sons of Peers, and many 
others, who have Precedency? What would the Man who could 
aſſign ſuch a Reaſon for the ſuppoſed Excluſion, have ſaid to the Caſes 
of Lord Strathnaver and Lord James Murray ? 

3d. By their Birth they enjoyed the Privilege of fitting in the Par- 


liament to hear the Tranſafions. If this were true, it could afford no 


Reaſon for denying them an efficient Seat when poſſeſſed of a Quali- 
fication ; but there is no Authority for ſaying they had the Privilege by 
their Birth. They were admitted to be Auditors by the Favour of 
Parliament, juſt as the Houfe of Lords, at this Day, permit the eldeſt 
Sons of Peers and others to ſtand behind the Throne. This appears by 
an Act or Reſolution of Parliament in 1662, which it would be unne- 
ceſſary to quote here, were it not of ſome Conſequence in another 
Part of the Argument, as it proves, That the eldeſt Sons of Peers 
were not in the Language of Parliament called Noblemen, or meant 
to be deſcribed by or comprehended in that Term when uſed. It 
declares that © None ſhall be admitted to ſtay in Parliament but the 
“ ordinar Members of Parliament, viz. The Archbiſhops, Biſhops, 
„% Noblemen, Officers of State, Commiſſioners from Shires and Burghs, 


and the Clerk Regiſter, Deputy, and Servants employed by him 
«6 to 


F 
* to ſerve in the Houſe; and, beſides theſe, Admittance is allowed to 
« the eldeſt Sons, and appearand Heirs male of Noblemen, to the Senators 
« of the College of Juſtice, to the Knight Mariſhall, &c. And it is 
e ordained, that none preſume to fit in the Benches, ſave the Nobility 
% and Clergy; that the Officers of State fit on the Steps of the Throne; 
„ that the Commiſſioners of Shires and Burghs fit on the Forms 
appointed for them ; that Noblemen's eldeſt Sons and Heirs aforeſaid, 
„ fit on the lower Benches of the Throne; that the Lords of Seſſion fit 
« at an Table which is to ſtand betwixt the Throne and the Commiſ- 
« ſjoners of Burghs.“ 


* 


Here the Terms Noblemen and Nobility are applied to thoſe who are 
themſelves Peers in the ſtricteſt Senſe, in expreſs diſtinction from 
their eldeſt Sons. Let this be compares) with the Election-Law of 
1661, referred to above. | 

4th. In ancient Times they were allowed to fit and vote in Parliament 
as Proxies for Peers. Of this Privilege, though it has been commonly 
aſſerted, there is no Evidence whatever, On the contrary, there is the 
ſtrongeſt Preſumption that it never exiſted. The Acts of Parliament 
1425 and 1503 appear to have allowed in early Times all Members 
of Parliament to attend by Proxy ; that of 1587, C. 34, to have put a 
Stop to it; and that of 1617, to have allowed it again to Peers and 
Prelates. But no Conſtruction of any of the Acts, or Commentary on 
them, authoriſes the Idea that the eldeſt Sons enjoyed a DiſtinQion in 
this Reſpect, The Rolls always mention when any Perſon attended 
by Proxy, and ſometimes give the Names of the Proxies of Peers. In 
ſeveral Inſtances the Proxies were private Gentlemen, Commoners of 

no Rank; and not one Inflance is found of an eldeſt Son being Proxy for 
tis Father. But even if it appeared that Peers eldeſt Sons ſome Times 
fat as Proxies for their Fathers, it is evident that they frequently ſat 
in a more independent Capacity; for, in near Half the Inſtances of 
their being marked as attending, their Fathers were alſo preſent. 


4 | So 
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So much for Mr. Spottiſwoode; who, after this Diſcuſſion of his 
Reaſons, will not probably be quoted, on the other Side, as an Autho- 
rity. It is more probable, that the eldeſt Sons of the Peers may refer 
to his Book, as proving how little the Subject was underſtood in 1708, 
when a Scots Advocate, profeſſing to write on the Law of Elections in 
1710, diſcovers ſuch parton Ignorance of Hiſtory and the Records 
of Parliament. 

Afﬀter quoting Mr. Spottiſwoode's Reaſons in Support of the Rule, 
That Peers eldeſt Sons are incapable, Mr. Wight's Acquaintance with 
the Records led him, and his Candour obliged him, to ſtate Facts 
which prove that two Centuries ago, when all thole weighty Reaſons 

ſubſiſted in full Force, the Rule was unknown. He ſays truly, That 
« there is the moſt complete Evidence, that in more ancient Times, and before 
*« the Repreſentation of Counties, the eldgſt Sons of Peers ſat in the ſame 
« Parliaments in which their Fathers attended.” Conſequently, they 


could not have been ſitting as their Fathers' Proxies; and by fitting, 
Mr. Wight muſt mean as conſtituent Members, and not attending as 
Auditors only. He knew that this alſo was completely proved by 

the Records. 
Inſtances being given, Mr. Wight proceeds thus: “ Perhaps they 
* fat on theſe Occaſions in virtue of their happening to be poſſeſſed of 
« landed Property.” Mr. Wight felt the neceſſary Inference from the 
Facts he had ſtated ; but it is evident that he conſidered the Point as 
ſettled by the Determinations of 1685, 1689, and 1708, and doubted 
of the Propriety of diſturbing thoſe Determinations. He knew that the 
} Peers eldeſt Sons muſt have been entitled to ſit when poſſeſſed of Pro- 
= perty ; for nothing is more certain, than that the Parliament of Scot- 
land was an Aſſembly of the Landholders, Tenants of the King; and 
the legal conſtitutional Idea was, not that they repreſented the People, 

or particular Orders of the People, but that they repreſented the Land. 
The Introduction of Peers by Patent or Inveſtiture, without Reference 
to Territory, and the admitting of certain Officers of the Crown to Seats in 
Parliament, 
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Parliament, were Innovations of the Syſtem ; but with theſe Exceptions, 
and at the Time when- the Records prove that certain of the eldeſt 
Sons of Peers were Members, there is not the Shadow of Reaſon or 
Authority for imagining that any Perſon ſat; * who had not in himſelf a 
Qualification in freehold Land, by virtue of which he was a Member, 
and by virtue of that alone. It cannot be tos often repeated, that the 
Attendance was a feudal Obligation, and not a Privilege; an Obligation 
which none but thoſe liable to it, could be called on to fulfil, or could 
think of diſcharging. It is undeniable, that eldeſt Sons of Peers oc- 
caſionally attended: It is equally. undeniable, that they attended as con- 
ſtituent and efficient Members, being elected of Committees. Nothing 
ſhort of abſolute Scepticiſm can therefore avoid the Concluſion, that the 
Peers Sons ſo entered on the Rolls as attending, ſat in their own Right 
as Freeholders, by virtue of their private Properties, in the ſame Way 
as if they had been in the broadeſt Senſe, Commoners, or Sons of 
Commoners. | . 

Mr. Wight ſays, this was before the Ratroſantation of Counties came to 
be thoroughly eſtabliſhed, ; meaning by the Act 1587; and he takes 
Notice of the negative Fact, of there being no Inſtance of a Peer's 
eldeſt Son ſitting after that Period. He admits at the ſame Time, that 
there is no explicit Enactment of the Legiſlature aboliſhing the former 
Practice: The Word explicit is here introduced, as the Word perhaps 


3s in the firſt Part of the Sentence. If it was meant to inſinuate that 


there was ſome wnexplicit Enactment, or ſome Act pointing that Way, 
Mr. Wight ſhould have referred to it. It has been already ſhown, that 
the Act 1587, and all the ſubſequent Satutes, ſo far ſrom aboliſhing 
the Right, confirm it. If the Act 1587 made no other Alteration 
whatever upon the Conſtitution of Parliament, but that of excluding 


the perſonal Attendance of the Leſſer Barons or Frecholders (under the 


Degree of Prelates and Lords of Parliament), requiring their Attendance 
in Time to come by Repreſentatives choſen by all thoſe who before 
had a Title, or were obliged to attend in Perſon ; and if the eldeſt Sons 
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of Peers were before that Act obliged to attend when poſſeſſed of Free- 
holds, and actually did attend, but were by the Act excluded as 
Freeholders, in common with the general Maſs; it is impoſlible 
to argue, that they were. not after the AQ, and under the pre- 
ciſe Terms of it, entitled to elect and to be elected Reprelenta- 
tives of the Freeholders. If ſuch: be the fair and obvious Conſtruc- 
tion of the Act 1587, where is the ſubſequent Act which either expreſs ly 
or by Implication took away the Right ? 

No Inſtance can be produced of a Peer's eldeſt Son fitting in the 
Scots Parliament, by Election, after the Year 1587. But is it a 
neceſſary Concluſion, that this aroſe from their being conſcious, or from its 
being underſtood that they had no Right? It is otherwiſe and ſuffi- 
ciently explained by the Principle fo often alluded to; e Obligation 
to attend had ceaſed. There was no Obligation to be elected a Repre- 
ſentative. Attendance had hitherto been conſidered as a Burden from 


which the Vaſſals were glad to be relieved, of which the Act 1 587 


affords Evidence; for, according to it, his Majeſty, in diſpenſing 
with the Attendance of the Leſſer Barons, was beſtowing a Fa- 
vour, and he granted it upon Condition that the Frecholders obſerved 
certain Promiſes they had made him ; the Nature of which are now 
unknown. In the ſame Light the being Repreſentative was con- 
ſidered for a long Period; the Repreſentative was entitled to his 
Charges, and regularly demanded them. 

There is not a grofler, and yet not a more common Error, than 
to eſtimate the Manners and Sentiments of a former Age by thoſe 
of our own, To the People of the preſent Times, it ſeems a 
natural and almoſt irreſiſtible - Concluſion, from there being no 
Inſtance of the eldeſt Sons of the Peers ſitting in Parliament, for 
more than a Century, that they had no Right, or that if they ever had, 
it muſt have been taken away; but when the Circumſtances are 


conſidered, and the Views and Sentiments of the different Times are 


compared, the Concluſion is altogether fallacious and erroneous. It 
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was no Object during the greater Part of the Period in Queſtion for any 


Perſon to obtain a Seat in Parliament. It was then ſhunned as much as 
it is now coveted; and it was leſs an Object to the Sons of Peers than 
to {other Gentlemen, becauſe their Conſideration in the Country could 
receive little Addition by that Diſtinction. It was not till towards the 
End of the 17th Century, that a Struggle for a Seat was heard of, and 


not till the very End of it, at the Period of the Revolution, that Con- 


teſts were carried on with Keenneſs. The eldeſt Sons of the Peers of 
Scotland then put in their Claim, but the Silence of a Century was in- 
terpreted againſt them; and a Rule of Excluſion, referring to no Law 
or Principle, was adopted to ſerve the Purpoſes of Party. | 

Another Way of accounting for the eldeſt Sons of the Nobility ap- 
pearing no longer in Parliament after the Alteration introduced by the 
Ac 1587, is likewile ſuggeſted by the Manners of the Age. Thoſe who 
heſitated not to take their Seats before, in Right of their Frecholds as 
Barons, and thereby on a Level with the Peers, diſdained to come in by 
Election, to ſolicit Votes, and to repreſent a Body of Men whom they 
conſidered as their Inferiors. The high Spirit or Pride of the Scots No- 
bility of thoſe Times was exceſſive; and, in that Reſpect, their eldeſt 
Sons, W to Mr. Spottiſwoode's Phraſe, were no doubt quaſi 
Peers. 

But whatever may have been their Reaſon for deſiſting, if it was any 
other than that a legal Bar had been created, it cannot operate againſt 
their Succeſſors, if they can ſhew inconteſtably, that their Anceſtors had 
the Right, and were in the Exerciſe of it. 


Mr. Wight goes on to ſay, If is certain, that, for a confiderable Time be- 


fore the Union, the eldeſt Sons of Peers were underſtood to be incapable of 


repreſenting either Counties or Boroughs, A conjiderable Time, is an Ex- 


preſſion far from preciſe. Mr. Wight, however, can mean only a Pe- 


riod of little more than 20 Years ; for till Lord Tarbat diQtated the Mi- 


nute of 1085, there is not the leaſt Authority for ſaying or ſuppoſing 


that the Idea had entered the Mind of any Man whatever. And if, by 
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its being underſtood, is meant a general Underſtanding, the whole of the 
Propoſition may be flatly denied. That there ſhould have been a general 
Underſtanding on a Point of Law, and a Matter of Conſtitutional Right 
in its Nature moſt remarkable, and yet that no Writer of the Period ſhould 
have taken the leaſt Notice of it, 1s utterly incredible. In this Period, 
Lord Stair, Lord Fountainhall, Sir George Mackenzie, and other emi- 
nent Lawyers, compoſed their Works. They treat of the Conſtitution 
of Parliament; and Sir George Mackenzie mentions the Fact of Peers 
eldeſt Sons ſitting in former Times as Barons, without hinting that the 
Right had been aboliſhed. Could ſuch an Underſtanding prevail, when 
Mr. Higgins and his Counſel, in 1689, laying hold of every colourable 
Objection to the Return of Lord Livingſtone, forgot to ſtate the ſhort and 
deciſive one, that he was ineligible as the eldeſt Son of a Peer? If, by 
the general Senſe of the Country, Peers eldeſt Sons were by Law incapa- 
ble of ſitting in Parliament, would the Earl of Drumlanrig have been 
allowed quietly to take his Seat as an Officer of State in 1693 ? Though 
the Members ex icio certainly needed no Qualification, except their Offi- 
ces, a legal Diſability muſt have operated againſt them, as well as others. 
But, above all, would the Debate, which has been mentioned, have oc- 
curred in the Union Parliament, if it had been underſtood to be a ſettled 
Point, that the Peers Sons were ineligible? Would the whole Body of 
the Nobility, when ſtruggling for the Right of their Sons, have preſſed 
for the Adoption of that EnaQtment, which declared, That none but thoſe 
who were by the Law, as it then ſtood, capable of fitting in the Scots 


Parliament, ſhould repreſent Scotland in the Houſe of Commons of 


Great Britain? 

Suppoſing, for a Moment, that there was ſuch a general Underſtand— 
ing ; if founded in Error, can it make, or can it repeal Law? Are Men 
to be held incapable of ſitting in Parliament, becauſe People took it into 
their Heads that they were ſo, in the Face of ancient Cuſtom and poſi- 
tive Statutes? It is ſaid, that in Scotland an Act of Parliament may loſe 
its Force and Operation by Deſuetude; and therefore, if the Capacity which 

E 2 tlie 


1 


the eldeſt Sons of Peers once enjoyed had depended on any particular 
Statute, there might be Plauſibility, though not Solidity, in ſuch an Ar- 
gument; becauſe it is evident, that the Neglect or Non-claimer of Indi- 
viduals could not injure the legal Right of others not connected with 
them, and then unborn : But the eldeſt Sons of the Peers ſtand upon 
the common Law of the Land, which makes every Man eligible, unleſs 
he is diſqualified by poſitive Statute. They are claiming as Commoners, 
not as the eldeſt Sons of Peers; and in the former Character the Right has 
been all along exerciſed, and under it they muſt be entitled, unleſs 
they ſtand excluded by ſome Law pointed againſt Perſons of the latter 
Character in particular. 

It is not the Right of the eldeſt Sons of the Peers alone which is to be 
conſidered; ; that of he ⁊c hole Body of the Elefors in Scotland is involved: 
Are they to be reſtrained in their Choice, by a Reſolution of one Branch 
of the Legiſlature, if that Reſolution is not founded in Law, and can- 
not be argued upon as public Law ? This Queſtion was ſo fully and 
ably diſcuſſed on a late memorable Occaſion, and, with Submiſſion, is 
ſo clear, that it ſeems unneceſſary to do more than hint its Connection 
with the preſent Subject. 

Mr. Wight concludes, * That as the Act of 1707 declared, That 
* none ſhould he capable to elect, or be elected, Repreſentatives of 
„ Shires or Boroughs in Scotland, but thoſe who are entitled to this 
“ Privilege by the Laws and Conſtitution of Scotland, the eldeſt Sons 
of Peers were thereby effectually debarred from having any Voice 


in the Election of the forty-five Commoners to be returned from 


& that Part of the United Kingdom to the Britiſh Parliament.” Upon 
this it is enough to obſerve, that it 1s a mere begging of the Queſtion. 
The eldeſt Sons of the Peers maintain, that they were entitled to the 
Privilege at the Time of paſling the Act of 1707; and therefore are 
not debarred by it from eleCting, or being elected, Repreſentatives for 
Scotland in the Houſe of Commons of Great Britain. 

HFaving thus met every Part of Mr. Wight's Argument, it may be 
right to take Notice of a few words on this Subject, which occur in 

the 
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the Works of another Author, and a moſt reſpectable one, Lord Bank- 
ton, who publiſhed his Inſtitutes in 1752. His Lordſhip ſays, 
« The eldeſt Sons of Peers cannot repreſent Shires or Boroughs in 
„ Scotland; Becauſe they muſt have ther full Repreſentation, without 
« Encroachment from the Eftate of Peers.” B. 4. Tit. 1. $41. He 
quotes no Authority for the Poſition ; and the Reaſon he gives, ſhows 
how difficult it is to figure the Colour of a Reaſon. The Deciſion of 
1708 had impreſſed on People's Minds, that ſuch was the Law; and 


from Spottiſwoode downwards, every Writer, ſuppoſing there muſt be a 


Reaſon, gives that which firſt occurs to himſelf. Here Lord Bankton 


ſuppoſes that Peers eldeſt Sons are of the Eftate of Peers. What Ground 
there can be, for ſaying People are of an Eſtate, who do not enjoy a 
ſingle Privilege of that Eſtate, may be ſubmitted to the common Senſe 
of every Perſon. | 

The Acts of Parliament which have been referred to, relate only to 
the Elections for Counties; and it may be obſerved, perhaps, that 
nothing has been ſaid on the Right of repreſenting the Boroughs in 
Scotland; but it is unneceſſary, becauſe it will be admitted, that if the 
eldeſt Sons of the Peers are entitled to be elected for the Counties, they 
muſt be capable to repreſent the Boroughs likewiſe. It was common, 
down to the Time of the Union, for thoſe who belonged properly to 
the Eſtate of Barons, to be elected Commiſſioners for Boroughs; and 
an Attempt in the laſt Century to check the Practice, proved abortive. 
In a Word, it is now eſtabliſhed, that no Qualification is neceſſary, to be 
elected for Scots Boroughs, and every Britiſh Subject, under the De- 
gree of a Peer, is eligible, unleſs excluded by ſome poſitive Act of the 
Legiſlature, on account of perſonal Situation. 


UPON THE WHOLE MATTER, 


As it is undeniable, that the eldeſt Sons of the Peers ſat in Parliament 
before the Year 1587, as Commoners or Leſſer Barons, in their own 


Right, when poſſeſſed of Freeholds : 


As 


1 


As the only Alteration in the Conſtitution, ſince that Period, is that 
the Leſſer Barons ſit by their Repreſentatives, inſtead of attending per- 
ſonally or individually: 

As the Intention of the Act 1587, was to beſtow the Right of elect- 


ing, or being elected, Repreſentatives, upon all the Leſſer Barons ſo dil-- 


charged from perſonal Attendance: 

As by the unequivocal Terms of that, and all the ſubſequent 
Election Statutes, the Right is veſted in al Freeholders under the De- 
gree of Prelates and Lords of Parliament, poſſeſſed of Land to a cer- 
tain Extent, and there is not a Word in any of the Acts excepting 
Peers eldeſt Sons, being Freeholders, either directly, or by any 
Implication: 

As the Determinations of the Scots Parliament in 1685 and 1689, 
had, no Foundation in the Law or Conſtitution of Scotland, and are 
accounted for from the Circumſtances and Spirit of the Times : 

As the Determination of the Britiſh Houſe of Commons in 1708, 


appears to have been founded ſingly on the Scots Precedents ; and there 
is every Reaſon to think that the Matter was not properly explained upon 


that Occaſion: 


And as the Right of electing, or of being elected, if veſted by 
Law, cannot be loſt by diſuſe: 


It is, to be expected, from the Juſtice, Liberality, and good 


Senſe of the proper Judicature, That, upon a Reconſidera- 


tion of the Queſtion, and of the Evidence here alluded to, 
or other ſatisfactory Evidence to be laid before them, 
the Principle of the Reſolution in 1708, as erroneous, will 
be REVERSE D; and that the eldeſt Sons of the Peers of 
Scotland will be declared entitled by Law to fit as Repre- 
ſentatives of the Commons of Scotland in Parliament. 
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a Copy of the Roll of Parliament 1481. 

9 XII Aprilis in dicto Parliamento pntibus Willmo Archiepiſcopo Sancti 
f Andree, Johanne epiſcopo Glaſguen, Jacobo epiſcopo Dunkelden, Ro- 
berto epiſcopo Aberdonenſ; Abbatibus de Kelſow, Corſraigwell, Halywood, 


Priore de Inchmaquholme,........ . . Domino Cancellario, Comiti- 
bus de Anguſiie, Ergile, Athole, Buchane, Monteith, Merſchell, et Rothes ; 
Dominis de Dernhie, Erin, Oliphant, Glammys, Cathkert, Gray, Carlile, 
Lyle, Kennedy; prepoſito de Linclowden, Secretario, Clerico regiſtri, prepo- 
ſito Sancti Andree; Officiale Laudonie ; Magiſtro Alex“ Murray, Magiftro 
Georgio de Carmychell, Rectore de Flyſk ; preceptore de Torfychin; Roberto 
Crechtown de Sanquhare Magro de Eiſcin, David Lindiflay milite, Domino 
de Dalwolſy, Dno de Bas, Domino Jacobo Liddale milite, Magro de Halys, 
Dno de Corſtorphin, Jacobo Crechton de............ „ Johanne 
de Haldane, Johanne Murray de Tuchadam, Arthuro Forbes, Gilberto 
Johneſtoune, Dno de Torry, Waltero Stewart, Johane Ross de Montgrenane, 
Dno Jacobo Crechtoune de Carnys; Magro Ricardo Lawſone ; David Rollock 
Commiſſario de Dundee, Archebaido Manderſtoun Commiſſario de Berwick, 
Bertholomeo Carnys, Alex“ Turing, et Alex' Bonkill Commiſſariis de Edin- 
burgh, Johane Hadingtoune Commiſſario de Pert 
Commiſſario de North Berwick. | 
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Prior Stiandri 


Abbas de Inchechaff” 


( 49 ) 


APPENDIX, NI. 


Copy of the Roll of Parliament 1478. 


ARLIAMENTUM excellentifſimi principis, & dni nri dni Jacobi terti 

dei gra Scotorum regis 1lluſtr®* tent. & inchoat apud Edinburghi 

primo die menſis Martii anno dnt 1478 Sectis vocatis et curia Affirmat 
Abſen patent ad extra 


Comparuerunt 


Glaſguen 


Dunkelden 
Aberdonen 


Moravien 


Birechinen 


Dumblanon 


Ergadien 


Orkaden 


Coltes et barones 
Comes de Marr 
Comes Atholie 
Comes Anguſie 
Comes Craufurdie 
Comes Buchanie 
Comes de Ergile 
Comes de Menteth 
Comes de Mortoun 
Comes de Rothes | 
Comes de Eroule Conaſtab”* Sco. 
Comes Merſchiale Mar“ Sco. 


Abbtes 


Abbas de cales 

Abbas de Abberbrothok 
Abbas ſane crucis | 
Abbas de Melroſs , 

Abbas de Scond 

Abbas de Kilwynning 

Abbas de Lundoris 
Abbas de Newbotle 2 


Abbas de columbe 
Abbas 
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Abbas de Jedworth 
Abbas de Corſagwell 
Abbas de Culroſs 
Abbas de Dundranane 
Abbas de Paſleto 


64) 


| Dni Parliati Burgorum Commiſſacii 
| Dns Avandale cancellarius Berwick 
Dns de Erſkyn Jedwort 
Dns Deraly Selkirk 
Dns Haliburtoun Peblis 
| Dns Maxwell Lanark 
| Dus Sommervile Dumtres 
| Dns Lindeſay de Byris . Wigtoun 
Dns Kennedy | Kirkudbry* 
Dans Kilmawaris Aire 
Dns Flemyng Irwin 
Das Crechtoun Dumbretain 
Dns Borthwick Strivelyne 
Dns Glammis Linlithgw 
Dns Graye Edinburgh 
Dns Seytoune Hadingtoun 
Dns Oliphant North berwic 
. Dns Caithkert Dunbar 
Fl Dns Lyle Kingorne 
2 Dns de Innermeth Innerkethin 
oy Dns Carlile Caraile 
if Dns Hume Couper 
1 Saintandros 
75 Perth 
1 „ Forfare 
jo Barones Dunde 
Preceptor de Torfichen Brechin 
Dns de Yeſter Monthroſs 0 
Dns de Baſs Abirdene 
Mag” de Halis | 
Magr de Erſkyn 
Dns de Pettrufy 
Dns de Caldor 
Dns de Ochiltre 
Willm®** Edmondſtoun de Duntreth | 
| F 31 Dns 


e r 


— = * 


N 
444 Dns de Auchinlek 
1 Dns de Halkete 
j Dns de Dalwoulſy 
' 


7 | Dns de Haltoun 

*  Dns de Cragy Walace 
Ml Dns de Luſe 

4 Dns de Stobhall 


Dns de Tulibardin 

Dns de Elliotiftoun 

Dns de Halkeriſtoun liddale 
Dns de Leftalrig 


N. B. Under the Title Barones none of the ie Nobility are included. Dominus 
de Yeſter, is the Laird of Yeſter, or Owner of the Lands of Yeſter.” There 
was no ſuch Title of Nobility as Yeſter at this Period. There never was ſuch 
a Title of Nobility as Baſs. And thus the Mafters of Hales and Erſkin, eldeſt 
Sons of the Lords Hales and Erſkin, are here claſſed as Leſer Barons, after 
the Lairds of Yeſter and Baſs. 


The Original of this Roll, and many others, is in d and blank Spaces 
lefr, as here repreſented, 
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